I can  see   the  Secretary of Labor's  point,  but  I   feel  that   if he   wants
a more   specific   requirement,   then he   should  redraft   Section 57.4-33.     An
employer   is   entitled   to  be   fairly  appraised  of  prohibitive  activity.     It
may  well  be   that   Contestant   in  this  case would be denied  due  process   if  1
were   to hold   that   these   facts  constitute  a violation of  the  standard.

\
In  summary,   I   feel   that   there  could be  two extremes   involved  in   a

construction  of   the   regulation.     One  extreme  is   that   the  tank contents   are
not   "being  used" whenever   the oxygen  and  acetylene  are   flowing  through  the
lines  but   the   torch   itself has  been  turned off,     I'm unwilling  to  accept
that   extreme  construction because   that  would mean everytime  a welder   turned
off his   torch,   he  would  have  to  go  elsewhere  to  shut  off  the  oxygen   and
acetylene.     On  the  other hand,   the  other  extreme would be  if a worker used
it   for   five minutes   at  8:00  a.m.   in the morning  and  then did not   thereafter
go  back to   the welder   for  a  substantial  period of time,   the contents  of  the
tank would  be   considered   to be  "being used"  during  that   time.     I do  not
accept   either  of  these   interpretations.

ORDER

For   the   foregoing  reasons  and based  on  the  findings of  fact  and
conclusions   of  law,   I enter  the   following order;

Citation  577232  and   the  proposed  penalty  are vacated.

POST TRIAL ORDER
The   foregoing bench  decision  is   affirmed,

__

/John J.  Morr'iri
/ /Administrative Law Judge
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2669appears   to   agree   that
